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have talked about the taking on by the plaintiff airline of a duty to use
reasonable care and allowed the sending of the question of contributory
negligence to the jury. That it did not do so perhaps belies the court's
statement to the effect that no matter how complicated the facts or the
underlying problems of the industry, the matter reduces to the tried and
true doctrines of negligence. It may be that the court has resolved this
complicated relationship to the best advantage, but the court's motives are
probably not adequately reflected in the old rubrics2 6
WALTER PROBERT

TRADE REGULATION
Fair Trade Pricing
Statutes dealing in some manner with the problem of resale pricing of
"fair trade" commodities have been enacted in all of the states except
Missouri, Texas and Vermont.' The Ohio statute was enacted in 1936.2
The widespread enactment of -these statutes, followed by a decision of the
Supreme Court of the United States adverse to certain aspects of the "nonsigner" provisions of state fair trade laws,3 resulted in the enactment of the
McGuire Act, 4 technically an amendment to section 5 of the Federal Trade

Commission Act, exempting price fixing under "fair trade" contracts and
enforcement proceedings against nonsigners from the federal anti-trust
laws and declaring that fair trade agreements and statutory enforcement
proceedings under state legislation do not constitute an unlawful burden
'2 CCH Trade Reg. Rep. 5 20, 001-20, 012 (1955).
2 116 Ohio Laws, Pt. II, 185, §§ 1-6 (1936); OHIO REv. CoD
3

§§ 1333.05-1333.10.

Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384 (1951).

, 66 STAT. 631-632, 15 U.S.C. A. § 45 (Supp. 1952). That this legislation seems
to have accomplished its purpose of avoiding the effect of the Schwegmann Case,
supra note 3, and restoring limited immunity to fair trade operations is apparent
from the decision of the court of appeals in Schwegmann Bros. Giant Super Markets
v. Eli Lilly & Co, 205 F.2d 788 (5th Cit. 1953), cert. denied, 346 U.S. 856, rehearing denied, 346 U.S. 905 (1953).
A more limited relaxation of the federal anti-trust laws in favor of fair trade had
previously occurred in the Miller-Tydings Act, 50 STAT. 693 (1937), which made
exception for trademarked or brand name goods under the Sherman Act.
There is an extensive literature on the subject of fair trade, both as to the economic and legal problems. See Shulman, The Fair Trade Acts and the Law of Restrictive Agreements Affecting Chattels, 49 Y.LE L. J. 607 (1940); Fulda, Resale
Price Maintenance, 21 U. CI. L. REv. 175 (1954); Comment, 61 YALE L. J. 381
(1952). On the success of the McGuire Act see note, Fair Trade and Horizontal
Price Fixing; Their Status since the Second Schwegmann Case, 63 YALE L. J. 538
(1954).

WESTERN RESERVE LAW REVIEW

Ulune

or restraint upon or interference with commerce, excluding, however, from
this immunity, horizontal agreements.
The Ohio statute is limited to "vertical" agreements, being expressly
inapplicable to contracts or agreements between producers, between wholesalers and between retailers. 5 The one Supreme Court of Ohio decision
construing the Ohio Fair Trade law 6 held it inapplicable to a factual situation showing a single contract between all the manufacturers or wholesalers and retailers, dealing with a single commodity (cigarettes). The
validity of the statute was not questioned in that action.
The Ohio statute, applying to "fair trade" commodities which are in
fair and open competition with commodities of the same general class
produced by others, exempts from the anti-trust laws of the state, contracts
relating to the sale or resale of such a commodity containing one or more
of the following provisions: (1) that the buyer will not resell the commodity at less than the minimum price stipulated by the vendor, (2) the
vendee or producer may require any purchaser to whom he may resell the
commodity to agree that he will not resell at less than the minimum price
stipulated by such vendor or such vendee, (3) certain types of sales are by
statute free from such agreements. 7 It defines as .unfair competition and
as unfair trade practices knowingly and wilfully, engaging in such acts as
advertising, offering for sale or selling any commodity at less than the
minimum price stipulated in any contract falling within the protection of
the statute, regardless of whether the actor be a party to such a contract8
or not. The statute specifically authorizes an injunction against any such
act, and gives a remedy to any retailer of the commodity or any other
person, including the producer, 9 injured by such act.
The year 1955 was marked by much litigation over the enforcement
and validity of state fair trade laws. It saw at least one state statute declared invalid in its entirety as a violation of state due process' ° and two
other laws held
unconstitutional as applied to their enforcement against the
"nonsigner.""i Several other decisions sustained the validity of their re'Ohio Rev. Code § 1333.09.
'Rayless v. Lane Drug Co., 138 Ohio St. 401, 35 N.E.2d 447 (1941).

'Ohio Rev. Code § 1333.06.
8

1333.07.
Ohio Rev. Code § 1333.08.
'McGraw Electric Co. v. Lewis & Smith Drug Co., 159 Nebr. 703, 68 N.W.2d 608
(1955).
UUnion Carbide & Carbon Corp. v. White River Distributors, Inc., 275 S.W.2d
455 (Sup. Ct., Ark. 1955); Cox v. General Electric Co., 211 Ga. 286, 85 S.E.2d
514 (1955).
9

OHIO REV. CODE §

